March 19, 2020

Public Comments Processing
Attention: FWS -HQ-MB -2018-0090
U.S. Fish and Wildlife Service

Re: Regulations Governing Take of Migratory Birds (Docket No. FWS 0HQ o
MB 6201830090)

Submitted electronically at:  http://www.regulations.gov

On behalf of the Natural Resources Defense Council, American Bird Conservancy ,
National Wildlife Federation, Center for Biological Diversity, Defenders of Wildlife,
National Audubon Society, Sierra Club, Southern Environmental Law Center and
Western Watersheds Project please accept and fully consider these comments on the
u. S. Fi sh and Wprdposedirdleandaeompanying Rdice of Intent to
prepare an env ironmental impact statement to redefine the scope of the Migratory
Bird Treaty Act as it applies to conduct resulting in the injury or death of migratory

birds, Docket No. FWS dHQ dMB 6201830090.

Introduction

Over one hundred years ago, Congress enacted the Migratory Bird Treaty Act
(OMBTAOG or tdirhpeementtadréaty petween the United States and  Great
Britain (on behalf of Canada) aimed at ensuring 0t he pr ot ection of
b i r #Becadse many bird species that trave | through the United States during

their annual migrations were in  danger of extincion due t o o0a | ack

1Act of July 3, 1918, ch.128, 40 Stat. 755.

mi gr

of

a



pr ot ectheitreatyséught to oOinsur[e] the preservation
by establ i shisnygs tae no uonfi fpinrithet decades tianfoll@ved,
Congress incorporated into the Act similar treaties between the United States and
Mexico in 1936, 3 Japan in 1972, 4 and the former Soviet Union in 1976 .5
The MBTA has been essential to the conservation of migratory birds, saving
millions A if not billions @ of birds and restoring species populations on the brink of
extinction. Snowy Egrets, Wood Ducks, and Sandhill Cranes, once nearly extirpated
across the United States , now are present throughout their natural ranges. 6
The MBTA providesthat ,unl ess per mi ttedshHayber egul ati on
unlawful at any time, by any means or in any manner, to pursue, hunt, take,
capture [or] kill . .. any mi gr d6éWws.G. 8§ 13(a).dor hany decades, the
U.S. Department of the Interior ( 0 | nt eandithe U.8.)Fish and Wildlife Service
(OFWSO6) recadghnisz edde xtphaants 7T enemmpagsessodllesdi o n

~

ancidental take &1 i.e., activities that directly and foreseeably kill birds, whether

not that | spedifib@urpase. Thisrlodgstanding recognition i affirmed by

many courts, by Congress , and by our treaty partners i prevented millions of

2 Convention for the Protection of Migratory Birds, 39 Stat. 1702 (Aug. 16, 1916) (Canada Convention).

3 Convention between the United States of America and Mexico for the Protection of Migratory Birds and
Game Mammals, 50 Stat. 1311 (Feb. 7, 1936) (Mexico Convention).

4 Convention for the Protection of Migratory Birds and Birds in Danger of Extinction, and Their
Environment, art. VI, 25 U.S.T. 3329 (Mar. 4, 1972) (Japan Convention).

5 Convention Concerning the Canservation of Migratory Birds and Their Environment, art. IV, 29 U.S.T.
4647 (Nov. 19, 1976) (Russia Convention).

6 The Migratory Bird Treaty Act, Explained , Audubon (Jan. 26, 2018),
https://www.audubon.org/news/the -migratory -bird -treaty-act-explained.

7Andrus v. Allard , 444 U.S. 51, 5960 (1979).



migratory bird deaths . It did this by encouraging industry to adopt common -sense
measures to prevent the predictable and unnecessary killing of migratory birds , and
empowering FWS officials to work with recalcitrant actors to rectify violations of
the Act. It also resulted in over $100 million in penalties paid for egregious acts of
incidental take, like the Deepwater Horizon and Exxon Valdez oil spills 8 By
statute, MBTA penalties for these and other instances of incidental take have
helped fund wetland restoration projects to improve habitat for birds .°

This all changed o n December 22, 2017, when, responding to industry
| obbying and delivering on the Trump administ
regulatory burdens on the oil and gas industry, the then-Acting Solicitor of the
Interior Daniel Jorjani i ssued Memorandum Opinion 37050 (t]
reversing Interior 0 ngstanding interpretation of the MBTA.  The Jorjani Opinion
asserted thatthe Act oappl [i es] only to af fastherati ve act.
purpose the taking or killing of migrafory bi
This interpretation erroneously strips  agencies of their authority to regulate
incidental take under the Act and gives industry a green light to indiscriminately

kill migratory birds without any legal repercussion

8 SeePlea Agreement 1 Ill.E, United States v. Exxon Corp., No. A90-015 CR
(HRH) (D. Alaska Sept. 30, 1991); Plea Agreement Y 4(b)(i)(C),United States v. BP
Expl. & Prod., Inc., No. 2:12-cr-00292 -SS\-DEK (E.D. La. Nov. 15, 2012).

9 Seel6 U.S.C. § 4406(b).

10 Memorandum from Daniel Jorjani , Principal Deputy Solicitor of the Interior, Opinion M -37050, The
Migratory Bird Treaty Act Does Not Prohibit Incidental Take 2 (Dec. 22, 2017).



Eight states and six of the nine undersigned organizations have brought suit
challenging the Jorjani Opi ni onds erroneous i ntAavhighiset at i on
currentty bei ng foll owed by FWS .&Nevetheleds,iwhildi ngo di r e
those cases are pending, FWS now seekstoc odi fy t he Jo mipgaitded Opi ni o
interpretation via this proposed rule. For the reasons explained below and in the
environmental organizations® memorandum of | a
summary judgment challenging the Jorjani Opinion (which is incorporated herein
by reference and attached to these comments, along with other records from that
litigation ), nt eri or s new interpretation misconstru
FWS should therefore withdraw this Notice of Proposed Rulemaking (NPRM) and
the Jorjani Opinion should likewise be rescinded.
Il. The Actods pl aprohibtsakgbageg birds oby any me

any manner , 6 and i purposeftl &ctiomsthateak t o
ospecifically directed at migratory birds,

The NPRM asserts that mortality of migratory birds that result from, but is
not the purpose of, an action ( i.e., incidental taking or killing) is not prohibited by
the Act.12 This misconstruesthe Act. The obroad and unqgmal i fied |
section 70313 encompasses more than just purposeful kilings. 0 Par i ng t he | ang!l

of section703d own t o i t sl4teedVi@PArbtoadly | escompassesthe killing

LINRDC v. u. s. D e pNot 1804596 (WEC) (StDtNeYn);Nat 61 Audubon Socbdy v.
of the Interior , No. 18 CV-4601 (VEC) (S.D.N.Y.);St at e of New Yor k v. ,Nols. Depdt
CV-8084 (VEC) (S.D.N.Y.).

1285 Fed. Reg. at 5926.
BHumane Socdy,h 2l7 F.36¢882,8856 (balnCir. 2000).

14 United States v. Corbin Farm Serv., 444 F. Supp. 510, 532 (E.D. Cal.)a f f5@8dF,2d 259 (9th Cir.
1978).



~

of omingyr atory bird, ¢ kyarymensyrirtanymanné .6& mhee 0
plain language of this provision means the Act applies  whether a bird is killed by
the shot of a gun or by poisoning after landing in an uncovered toxic wastewater
pond.16

T he A pdlidateon tamore than only purposeful killings is also clear from
the notable omission of any 0purComnge e srsedgui r e
choice not to o0include any | anguage that woul
those who act with specific mot i ¥ma k e s c¢hatemewvidence of intent is
required to prove a mi sde iBysnggestingthablibbdity i on o f
does not attach unl ess o0t he thedbjectof whelswag ngaged
to render a bird s ub?teedNPRM impermigsiblg kcadsao nt r ol , 6
opurposed el ement oOpthotibel ActtgwhEmdasfeper 8 pr i a
Congress has shown that it knows how to adopt the omitted language or

pr ovi % yebhasdéclined to do so in the statutory provision at issue. 22

1516 U.S.C. §703(a) (emphasis added).

16 SeeUnited States v. Zak, 486 F. Supp. 2d 208, 215 (D. Mass. 2007) United States v. FMC Corp., 572
F.2d 902, 906-08 (2d Cir. 1978).

17SeeUnited States v. Apollo Energies, Inc., 611 F.3d 679,6848 6 ( 10t h Cir. 2010) (dA[ A] |
of§7036s text [does] not require any particular state o

8United States v. M4b &.rSuplp. 2k 1©70,EL078 (DColoA1999)0 n
19 United States v. Boynton, 63 F.3d 337, 344 (4th Cir. 1995).

20 85 Fed. Reg. at 591{emphasis added).

21 Rotkiske v. Klemm, 140 S.Ct. 355, 361 (2019).

2Seeeg,16US.C.& 04 (b) (2) (making it farthd parpobewof causiog, ifdacing, an ar e
or allowing any person to take or attemptto takeany mi gratory game birdd (emphasi
8§742)-1 (a) (1) (prohibiting per s oforthe puopose of baptoring onkglingf r om an a
any bird, fish, orotherani mal 6 (emphasis added)) .






